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The institution of pledge has served as a legal mechanism for securing the
performance of obligations since ancient times. As a civil law institution, the concept of
pledge has a long historical development extending back several centuries. References
to pledge can already be found in the Code of Hammurabi (18th century BC). In ancient
Babylon, bankers granted loans secured by pledges of valuable property. Similarly, the
Laws of Manu, one of the principal sources of ancient Indian law (2nd century BC),
contained separate provisions regulating pledges. The growing importance of credit

transactions in the economic life of Ancient Rome further stimulated the development
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and refinement of various forms of pledge as a means of securing obligations?.

As social and economic relations have become increasingly complex, the various
forms of pledge and the legal mechanisms governing their implementation have evolved
accordingly. Nevertheless, the fundamental purpose of a pledge ensuring the proper
performance of obligations has remained unchanged. In contemporary legal systems, the
security function of a pledge should be understood in light of the specialization of
participants in private-law relations and the specific nature of the legal relationships
being regulated. Consequently, the regulation of pledge relationships, taking into
account these factors, is of considerable importance not only from legislative and
doctrinal perspectives but also in terms of its practical application.

In contemporary civil law, the essential purpose of a pledge remains the same as it
was in ancient legal systems, namely, to secure the performance of the debtor's
obligations to the creditor. The creditor's right to enforce an obligation secured by a
pledge exists irrespective of the debtor's financial condition. The effectiveness of the
security is determined by the monetary value assigned to the pledged asset, since
enforcement is directed against the value of the property rather than the property itself.

A distinctive feature of a pledge is that it does not secure the obligation itself but
rather establishes a security right over the pledged property or property right, thereby
ensuring the performance of the principal obligation. By its legal nature, a pledge right
is intended to facilitate specific legal actions. Where the debtor fails to perform the
obligation secured by the pledge, these actions give rise to legal consequences whereby
the creditor is entitled to satisfy its claim through enforcement against the pledged asset.

According to Article 264 of the Civil Code of the Republic of Uzbekistan, a pledge
Is a legal arrangement under which one person provides property or a property right to
another person as security for the performance of an obligation. Where the debtor fails

to perform the obligation secured by the pledge, the creditor is entitled to satisfy its claim

! Yaposa E.B. 3a/0r HCKJIOYUTENLHOIO IIPaBa Ha Pe3ybTaT UHTEIUICKTYalbHOMU JeSTeIbHOCTH Uik CPEACTBO
HHAuBUAyanu3auu. Jluc. ... kaum. op. Hayk. M.: — 2010. — C.18. E..H E
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from the value of the pledged property with priority over the claims of the pledgor's
other creditors.

There is no consensus in contemporary civil law doctrine or in the legislation of
foreign jurisdictions regarding the legal nature of a pledge. Some legal scholars regard
a pledge as a real (property) right, while others classify it as an institution of the law of
obligations®*4, A third group of scholars argues that pledge relations constitute a
complex legal relationship encompassing both the legal relationship between the
pledgee and the pledgor and the legal relationship between the pledgee and third parties®.

Foreign legal systems likewise adopt two principal approaches to the legal nature
of a pledge. In the civil legislation of countries such as France, Germany, Switzerland,
Austria, China, Japan, Turkmenistan, Georgia, and Azerbaijan, a pledge is regulated as
a real (property) right. By contrast, the civil legislation of the Russian Federation,
Kazakhstan, Belarus, and Uzbekistan treats a pledge as an institution of the law of
obligations®.

A pledge right is accessory (ancillary) in nature, as it is dependent upon the
underlying secured claim. Accordingly, the creation, modification, and termination of a
pledge right are inseparably linked to the creation, modification, and termination of the
claim it secures. A pledge agreement, as a civil law relationship arising from the mutual
consent of the parties, serves as a contractual mechanism for securing the debtor's
performance of its obligation to the creditor. The pledged asset constitutes the legal basis
for securing the obligation, and, in the event of default, the creditor is entitled to enforce

its security interest against the pledged property irrespective of whether the owner

2 Illepmenesuu I'.®. YuebHuK pycckoro rpaxjanckoro npasa. T. 1. —M.: 2005 Craryr, — C.408.

3 Nepu6ypr I'. Mangextsr. T. 2. Bemnoe npaso. — CI16., 1905. — C.272-274.

4 Bparunckuii M.W., Butpsuckuii B.B. Jloroeoproe npaso. Ku. 1: O6uiee nonosxenue; 2- usa. — M., 2005. —
C.501-504.

% Bacbkorckuit E.B. YueGruk rpaxkaanckoro npasa. — M., 2003. — C.372.

® T'paxnanckoe ynoxenne Iepmanun (Deutsches Burgerliches Gesetzbuch) / nayunble pemakropsr: A.JL.
Makogsckwuii u ap. — M.: Bonrepc Kiysep, 2004. — LXXXII, 728 [1] c. Schweizerisches Zivilgesetzbuch vom 10%
Dezember 1907 [anekrponusrii pecypc]. Mode of access: http://www.gesetze.ch/sr/210/210_074.htm. Date of
access: 09.12.2010. 3ukyn N.W. ITpupoaa 3a10roBoro mpasa CpaBHUTEILHO-ITPaBOBOM ananus // KypHan «3aKom».
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consents to such enforcement’.

Pursuant to Article 267 of the Civil Code of the Republic of Uzbekistan, any
property may serve as the subject matter of a pledge. However, property withdrawn from
civil circulation, claims that are inseparably connected with the creditor's personality—
such as claims for compensation for injury to life or health, maintenance (alimony)
claims—and other claims whose assignment is prohibited by law cannot constitute
pledged property.

Since virtually any property may be used as collateral under a pledge agreement,
pledged assets may generally be classified into tangible property and intangible rights.
Each category possesses a distinct legal status and is subject to different regulatory
mechanisms. Consequently, the legal rules governing pledges over tangible assets
cannot always be applied to pledges over intangible rights. Under Article 5(3) of the
Law on Pledge, a pledge over property extends not only to the pledged property itself
but also to its constituent parts and appurtenances. In the case of tangible assets, these
appurtenances comprise items that are functionally connected with the pledged property.
For example, where immovable property is pledged, its appurtenances may include
architectural plans, cadastral documentation, construction and engineering
documentation, and other project-related materials, all of which may be transferred to
the pledgee together with the pledged property.

The same approach, however, cannot always be applied to pledges over intangible
rights. For instance, where the exclusive rights to a trademark are pledged, it would be
inappropriate to transfer to the pledgee the trade secret constituting one of the
commercial foundations of the trademark. First, a trade secret is an independent object
of civil rights capable of participating in civil circulation and may itself constitute the
subject matter of a separate security interest. Second, confidential information forming

a trade secret including its chemical, physical, technological, and other proprietary

" Tpaxnanckoe npaso: yueonuk B 3 1. T.1. / E.H.A6pamos, H.H. Asepuenxo, }O.B.Baiirymesa u ap /04 pea.
A.Il.Cepreesa. —-Mocksa: PT"-TIpecc, 2011. — C.908. E..H E
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characteristics constitutes the principal source of the trademark's commercial value. Its
disclosure to another person, even where that person is the pledgee, would undermine
the fundamental principle of trade secret confidentiality.

Where information constituting a trade secret is disclosed to the pledgee in
connection with the pledge of trademark rights, the pledgee is under a contractual
obligation to preserve its confidentiality. Upon receiving such confidential information
pursuant to the pledge agreement, the pledgee acquires the status of a lawful bona fide
holder of the trade secret. Correspondingly, the pledgor is entitled to require the pledgee
to maintain the confidentiality of all information constituting the trade secret. This
obligation survives the termination of the pledge agreement. If the pledgee subsequently
discloses the trade secret without legal justification, it shall incur civil liability to the
pledgor in accordance with the applicable legal grounds.

The pledge of absolute rights is widely recognized as an ordinary civil-law
institution in jurisdictions such as the United States, Japan, China, the Netherlands, the
United Kingdom, France, and other European countries. Accordingly, these jurisdictions
have developed specific legislative rules governing security interests in intellectual
property rights.

The legal regime governing the pledge of absolute rights is regulated by various
legislative instruments, including the Dutch Civil Code, the United Kingdom's patent
legislation, the Italian Intellectual Property Code, the French Intellectual Property Code,
the French Commercial Code, the United States Patent Act, and the Austrian Patent Act.
These legislative instruments contain specific provisions directly regulating security
interests in intellectual property rights. In addition, several specialized models governing
the pledge of absolute rights have been developed. Each model applies different legal
mechanisms depending upon the conditions of the security transaction, the legal status
of the pledgor, and the reliability and commercial value of the pledged right.

Accordingly, each model establishes its own regulatory framework for creating,
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managing, and enforcing security interests in intellectual property rights.

According to Zhou Li, three principal models of pledging absolute rights have been
developed in China:

The Beijing Model (Beijing Pattern) a direct security model in which the debt
obligation is secured through a direct legal relationship between the lending bank and
the enterprise.

The Pudong Model (Pudong Pattern) an indirect security model involving
cooperation between the bank, governmental authorities, and the patent right holder,
with governmental support serving as an additional credit enhancement mechanism.

The Wuhan Model (Wuhan Pattern) a hybrid model combining elements of both
direct and indirect security arrangements.

German law distinguishes between two principal models of security over
intellectual property rights: the pledge of rights (Pfandrecht an Rechten) and security
assignment (Sicherungsabtretung). Unlike the pledge of rights, under a security
assignment the pledgor (debtor) transfers ownership of the relevant intellectual property
right to the pledgee (creditor) for security purposes. Upon full performance of the
secured obligation, the creditor is contractually obliged to reassign the intellectual
property right to the debtor. During the period of the security assignment, the creditor
acquires the status of the right holder and is therefore entitled to protect the intellectual
property against infringements committed by third parties. Furthermore, under the
German Trademark Act, the security holder may require even the pledgor to cease
unlawful acts affecting the pledged trademark and may seek compensation for any
damage caused by such unlawful conduct?®.

The fact that the pledge of absolute rights is governed by comprehensive legislation

and specialized legal models in developed jurisdictions demonstrates that it has evolved

8 lkeda M. Basic study on the intellectual property security system in Germany — security systems as
distribution and management schemes for intellectual property rights // Institute of intellectual property bulletin. —
Tokio, 2008. — P. 141-142. O
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into a well-established institution of civil law. Similar to traditional security interests
over tangible assets, security interests in absolute rights have undergone significant legal
development and, in certain respects, are regarded as even more reliable due to the
substantial commercial and economic value of intellectual property. The elevated legal
and economic status of such rights is evidenced by the fact that certain trademarks have
acquired the status of national commercial symbols. For example, brands such as BMW
and Mercedes-Benz have become symbols of Germany's industrial and economic
identity and continue to receive substantial governmental support as strategically
important national assets.

By contrast, the pledge of absolute rights remains an unconventional civil-law
institution in Uzbekistan and is virtually absent from judicial and commercial practice.
Nevertheless, the current civil legislation does not prohibit the use of absolute rights as
the subject matter of a pledge. Pursuant to Article 267(1) of Chapter 22 of the Civil Code
of the Republic of Uzbekistan and Article 5 of the Law on Pledge, any property may
constitute pledged property. Since trademark rights are recognized as proprietary rights,
the exclusive rights to a trademark may, in principle, be freely pledged as collateral.

It should be emphasized, however, that the limited practical application of pledges
over absolute rights in Uzbekistan is primarily attributable to the lack of confidence
traditionally associated with this form of security, unlike pledges over tangible assets.
Moreover, the existing legislative framework governing pledge relationships has been
designed predominantly with tangible property in mind. A comparison between the
regulation of pledges over intangible rights in developed jurisdictions and in Uzbekistan
reveals several fundamental differences.

First, unlike Uzbekistan, many foreign jurisdictions regulate the pledge of absolute
rights through dedicated statutory provisions specifically designed for intellectual
property rights. In addition, the commercial value of trademarks serving as collateral is

continuously assessed, ranked, and publicly monitored. Creditors rely on these valuation
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systems when determining whether to accept a particular intellectual property right as
security for a secured obligation.

Second, compliance with obligations arising under pledge agreements is monitored
through patent and intellectual property offices responsible for maintaining official
registers of intellectual property rights. Such institutional oversight enhances legal
certainty and reduces the risks associated with security interests in intangible assets.

Third, Uzbek legislation does not establish specific legal guarantees protecting the
rights of creditors under agreements concerning the pledge of absolute rights. Although
the general legislation governing pledge relationships contains mechanisms for
protecting secured creditors, these provisions were developed primarily for security
interests over tangible property. By contrast, the subject matter of a pledge of absolute
rights consists of intangible assets whose commercial value may fluctuate rapidly and
whose legal characteristics differ substantially from those of tangible property.
Consequently, the application of traditional pledge rules to intellectual property rights
does not always ensure an adequate level of legal protection for the parties involved.

Unlike pledges over tangible property, the civil-law aspects of the pledge of
absolute rights remain one of the least explored areas of civil law in Uzbek legal
scholarship. Theoretical and practical issues relating to the creation, registration,
valuation, enforcement, and protection of security interests in intellectual property rights
have received only limited attention from domestic scholars and researchers, thereby
underscoring the need for further comprehensive legal research in this field.

The civil-law aspects of the pledge of rights have been comprehensively examined
at the doctoral dissertation level in Europe, the United States, Japan, China, and the CIS
countries. As a result of this extensive scholarly research, many jurisdictions have
enacted specialized legislation specifically regulating security interests in intellectual
property and other absolute rights.

The civil-law regulation of security interests in absolute rights has attracted
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considerable scholarly attention in comparative legal literature. Among the most notable
studies are those by J. Marshall, R. Caldwell, and B. Cain, Taking Security over Patents;
Livio Esposizione® IP Rights and Loan Financing: European Perspective (2012); Ants
Kukrus and Viktoria Antonova'® («Valuation of intellectual property as pledge object:
theoretical aspects»), Valuation of Intellectual Property as Pledge Object: Theoretical
Aspects; Jie Chen and Zeming Yuan?!.

In the Commonwealth of Independent States (CIS), the pledge of absolute rights
has likewise been the subject of independent doctoral research conducted by O.V.
Belaya, Yu.V. Borisova, E.V. Zharova, V.A. Zimin, V.N. Kastalsky, E.l. Kashirina,
R.O. Kononenko, O.G. Krushina, O.S. Loseva, N.R. Markovnik, S.V. Medvedev, 1.V.
Rodionova, A.V. Rokhmistrov, and A.S. Falaleev. Their research has made a significant
contribution to the development of the civil-law doctrine governing security interests in

intellectual property rights and other absolute rights*2.

% Livio Esposizione. IP rights and loan financing: European perspective. http://techlaw.org/wp-
content/uploads/2011/05/110426 _IPrights-and-loan-financing_1.pdf?x13654.

10 A, Kukrus, V. Antonova. Valuation of intellectual property as pledge object: theoretical aspects//13th
Scientific Conference of Economic Policy. Berlin, Tallinn: BWV*Berliner wissenschaftsverlag GmBH, Mattimar
0U, 2005. P. 248-256.

11 Jie Chen, Zeming Yuan. Research on the Evaluation Pattern of Intellectual Property Pledge Financing//2nd
International Conference on Industrial Technology and Management (ICITM 2012) IPCSIT vol. 49 (2012). —
IACSIT Press, Singapore, 2012.

12 Benaa O.B. 3anor uMyIecTBEHHBIX NPAB. aBTOped. AUC. ... KaHJ. Iop. HayK. M.: Mock. Toc. op. aKaj., —
2007. — C 28.; bopucosa 0.B. [lesTenbHOCTh MPOKypOpa IO 3al[UTe MpaB HAa OOBEKTHl HMHTEILICKTYAIbHOM
COOCTBEHHOCTH: TPaXKJAaHCKO-MPABOBOW M aMUHHCTPATHBHO-TIPABOBON CHOCOOBI CyAeOHOM 3ammThl: aBToped.
JC. ... KaH/. 1op. HayK. — M.: Akaj. reH. npokyparypsl Poc. @enepaunu. — 2014. — C.30.; XKaposa E.B. 3anor
MCKITIOUYNTEIBHOTO IIpaBa Ha pe3yjbTaT MHTEJUIEKTYaIbHON JESATENbHOCTH WM CPEJICTBO HMHAWBUYaTH3aIHH:
aBToped. mucC. ...KaHI. Ncuxoil. Hayk. — M.: Poc. roc. rymanuTap. yu-T. — 2010. — C.31.; 3umun B.A. IIpaBoBas
NpUpOJa MHTEIUIEKTYaJIBHBIX MTPaB 10 3aKOHOaTesIbCTBY Poccuiickolt denepannu: auc. ... KaHA. 10p. HayK. M.:
Poc. roc.akaj. uaremiekryan. coocrsennoctu. — 2015, — C.172.; Kacransckuii B.H. 3ajior HCKIIIOUNTENBHBIX TIPaB:
aBToped. muc. ... KaHa. 1op. HayK. — M.: Poc. roc. uH-T uHTEILIeKTYyal. codocTteerHocTr. — 2006. — C.27.; Kamupuna
E.W. Pa3BuTHEe METOJOB OIEHKH CTOMMOCTH TOBApHBIX 3HAKOB POCCHUHCKUX MPOMBIIUIEHHBIX MPEANPUSITHI:
aBToped. AMC. ... KaH/. 3KOH. HayK. — PocroB H/J[: PocToB. roc. skoH. yH-T. — 2010. — C.26.; Kononenko P.O.
I'pask1aHCKO-TIPAaBOBBIE CIIOCOOBI PACTIOPSHKEHHS HCKIFOUUTENBHBIM [TPABOM Ha TOBapHbIH 3HaK: aBToped. Juc. ...
KaHa. op. Hayk. Kpacuomap: Ky6an. roc. arpap. yu-T. — 2011. — C.26.; Kpymmua O.I". 3ag0r HCKIFOYNATEIBHBIX
npas: aBToped. AuC. ... KaHI. 1op. HaykK. M.: Poc. roc. unremnekryai. coocrsennoct. — 2005. — C.20.; Jlocepa
0.C. D¢ddekTuBHOCTS BKIIOYCHHS HEMAaTECPHAIBHON COCTABJIAIONICH B CHCTEMY 3KOHOMHUYECKHX OTHOIICHHMA
XO3SHCTBYIOIIMX CYOBEKTOB (Ha MpUMeEpe LEIUTIOI03HO-0yMaXHBIX MTPEANPHUATHI): aBTO ped. AUC. ... KaH/A. 3KOH.
Hayk. CII6.: Cankrt-IlerepOypr.roc. necotexs. akaxa., — 2011. — C.20.; Mapkosuuk H.P. VimymecTBeHHOE mIpaBo
Kak IpeAMeT 3ayora: aBroped. Auc. ... KaHa. op. Hayk. Munck: benopyc. roc. yu-1. — 2013. — C.25.; MenBezes
C.B. IlpaBoBoe peryyimMpoBaHHe OTHOLICHHH, CBSI3aHHBIX C 3aJIOTOM HCKJIIOYMTENBHBIX IIpaB: aBTOped. AMC. ...
KaH. 10p. HayK. M.: Poc. roc.akaxa. uaTeimiekryai. coocrsenroctr. — 2012. — C.26.; Poaunonosa W.B. 3ajor mpas:
aBToped. muc. ...KaHzd. 1p. HayK. M.: Poc. yH-T npyx0s1 Hapoaos, — 2007. — C.28.; Poxmuctpor A.B. Hpamoqv E
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The tangible nature of pledged property enables its value to be readily determined
and objectively assessed. The valuation of tangible assets constitutes an essential
element of a pledge agreement. The determination and contractual specification of the
property's value provide the legal basis for enforcement against the pledged asset where
the debtor fails to perform, or improperly performs, the secured obligation, thereby
enabling the creditor to satisfy its claim from the value of the collateral. If the value of
the pledged tangible property subsequently decreases, the creditor is entitled to require
the debtor to provide additional collateral in order to mitigate the risk of financial loss.
Such additional collateral may consist of other absolute rights or tangible assets.

Determining whether the value of tangible collateral has increased or decreased
generally does not present significant practical difficulties for the contracting parties.
Likewise, where the debtor defaults, enforcement against the pledged property is carried
out in accordance with clearly established statutory procedures. A different situation
arises, however, where the subject matter of the pledge consists of an intangible asset.
This raises a number of important legal questions: What criteria should govern a
creditor's decision to accept an intangible right as collateral? According to which legal
and economic principles should absolute rights be valued for pledge purposes? What
benchmarks should be used to determine fluctuations in the value of intangible assets?
Under what conditions should enforcement against pledged intellectual property rights
be permitted? The resolution of these and other related issues has become one of the
most significant contemporary challenges in the civil-law regulation of security interests
in absolute rights.

The civil-law issues arising from the intangible nature of absolute rights discussed
above remain unresolved under the current legislation of the Republic of Uzbekistan.

This is largely attributable to the fact that pledge agreements involving absolute rights

peryjMpoBaHue 3ajlora HMYILECTBEHHBIX IIpaB: aBToped. AucC. ...KaHA. Iop. Hayk. M.: Poc. roc. akaa!
Wnrennexryan cooctenHocTH. — 2011, — C.26.; dananees A.C. PacniopspkeHne HCKITIOYNTEIBHBIM ITPaBOM,aBTOPa
Ha [Ipou3BeeHue: aBToped. uc. ... KaHx. rop. Hayk. M.: Ham. uccienosar. yH-T «Bplci. k. 5koHOMHKN. — 2013,
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have not yet developed into an established institution within Uzbek legal practice.
Nevertheless, the absence of practical experience should not be interpreted as a
justification for disregarding this area of legal research. On the contrary, the growing
economic significance of intellectual property necessitates the development of an
appropriate legal framework before such transactions become widespread in commercial
practice.

It should be noted that legislative regulation frequently develops only after
corresponding legal relationships emerge in practice. In some cases, newly arising legal
issues are resolved through the adoption of specific statutory provisions, while in others
they are addressed by applying analogous legal rules (analogy of law). However,
existing legislative provisions are not always capable of providing adequate solutions to
newly emerging legal relationships. This is particularly true in the case of security
interests in absolute rights. Although the Civil Code and the legislation governing
pledges contain general provisions concerning the pledge of rights, these rules were
primarily designed for conventional security interests and cannot invariably be applied
to pledges involving intangible rights.

The intangible character of the pledged asset may create a number of practical
difficulties for the creditor where the debtor fails to perform, or improperly performs,
the secured obligation. These challenges include the valuation of intellectual property
rights, continuous monitoring of fluctuations in the value of the pledged right throughout
the duration of the pledge agreement, and determining the legal procedures and
conditions governing enforcement against the pledged intellectual property.

By contrast, the valuation of tangible property, monitoring changes in its market
value, and enforcing claims against tangible collateral generally do not expose creditors
to significant legal uncertainty or commercial risk. The situation differs substantially
where the pledged asset is a trademark. Matters such as the creditor's right to demand

performance of the secured obligation, enforcement against the pledged trademarks‘and
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the legal consequences arising from the debtor's death differ fundamentally from the
legal regime applicable to pledges over tangible property.

The use of a trademark as collateral represents a distinctive form of legal
relationship arising in the course of the commercial activities of the holder of the
exclusive right, involving both the pledgor and the secured creditor. Consequently, the
conventional legal rules governing pledges over tangible assets cannot always be applied
to security interests in trademarks. Because absolute rights lack physical form and derive
their economic value primarily from their commercial exploitation and market
reputation, pledges over such rights constitute contractual relationships that inherently
involve a higher degree of commercial and legal uncertainty. Accordingly, before
accepting an exclusive right to a trademark as collateral, the creditor seeks to minimize
the risk of future financial loss by carefully assessing both the legal reliability and
commercial value of the pledged right.

In developed jurisdictions, only well-established companies with strong
commercial reputations typically use trademark rights as collateral. Likewise, creditors
generally accept such intellectual property rights without hesitation because they possess
confidence in the reliability, enforceability, and economic value of the pledged asset, as
well as in the debtor's ability to perform the secured obligation. For this reason, security
agreements involving the trademarks of well-known companies are ordinarily concluded
with a comparatively lower level of commercial risk than transactions involving less
established intellectual property assets?2.

- Asageneral rule, a security interest over ordinary trademark rights is regarded
as a relatively less attractive form of collateral from the creditor's perspective.
Consequently, financial institutions are often reluctant to accept intellectual property

rights as security for credit obligations. This reluctance may be explained by several

BTlansu A.A. AKTyalbHOCTL OLEHKM TpaB Ha TOBapHbIA 3Hak // WHTemnekTyanbHas cOOCTBEHHOCTD.
AKTyanbpHbIe TPOOIIEMBI TeOpUH U TpakTHKH: COOopHUK Hay4dHBIX TpyaoB. T. 1 / Iloxa. pen. B.H. Jlonaruaa. — M.:

M3narensctBo «tOpucthy», 2008. E..H E
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factors:

- the absence of sufficiently developed and universally accepted methodologies
for determining the commercial value of intellectual property rights offered as collateral;

- the comparatively limited market for intellectual property transactions,
particularly when compared with the markets for real estate and other tangible assets,
which may complicate the realization of the pledged asset upon enforcement;

- the lack of comprehensive legal procedures governing the disposition and
commercialization of intangible assets following enforcement; and

- therisk that a decline in the commercial exploitation or use of a trademark may
substantially reduce its market value, thereby diminishing the effectiveness of the
security and increasing the creditor's exposure to financial risk.

- These factors reduce the reliability of intellectual property rights as collateral
and increase the level of commercial uncertainty associated with secured lending. As a
result, creditors generally apply more stringent risk assessment procedures before
accepting trademark rights as security and frequently require additional collateral or
other credit enhancement mechanisms to mitigate potential losses.

Pursuant to Article 266(4) of the Civil Code of the Republic of Uzbekistan, a
limited real right may not be pledged without the consent of its owner. In the case of a
pledge involving trademark rights, however, the subject matter of the security is not the
trademark as a physical or material object, but rather the exclusive (absolute) right
associated with that trademark.

The holder of the exclusive right may establish a pledge only for the period during
which the trademark remains legally protected. Under Article 21 of the Law of the
Republic of Uzbekistan "On Trademarks, Service Marks and Appellations of Origin*, a
trademark certificate remains valid for ten years from the filing date of the application.

Accordingly, the duration of a pledge agreement over trademark rights should be

14 Macnenkosa O.®. O pa3paboTKe TEXHOJOTMM OAHKOBCKOTO KPEAMTOBAHMS IO 3aJlor OOBEKTOB
MHTEJUIEKTyaIbHOM cobcTBeHHOCTH // ABans. MapTt-ampens. 2008. Ne 2. C. 105. E..H E
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determined with reference to the period during which the exclusive right remains in
force.

From the creditor's perspective, aligning the duration of the pledge agreement with
the validity period of the trademark certificate enables the creditor to require
performance of the secured obligation before the exclusive right expires. At the same
time, limiting the pledge to the remaining term of trademark protection may create a risk
that the secured claim will no longer be adequately protected. For example, where a
trademark certificate expires on 31 December 2030 and the pledge agreement is
concluded for the same period, the pledgor's decision not to renew the trademark
registration for a further ten-year term may result in the termination of the exclusive
right. Consequently, the pledged right would cease to exist as an object of civil rights,
thereby undermining the effectiveness of the security interest and potentially leaving the
creditor without adequate collateral.

As correctly observed by S.V. Medvedev, the duration of a pledge over absolute
rights should be clearly distinguished from the period for performance of the secured
obligation. In other words, the temporal limits of the security interest and those of the
underlying obligation should be expressly defined. A clearly specified term of the pledge
agreement constitutes one of the fundamental legal guarantees ensuring the effectiveness
of the security interest and the protection of the creditor's rights. Nevertheless, neither
the legislation of Uzbekistan nor the laws of other Commonwealth of Independent States
(CIS) jurisdictions establish comprehensive rules governing this issue.

E.V. Zharova likewise notes, in her analysis of the Civil Code of the Russian
Federation, that no explicit legislative provision governs the extension of a pledge
agreement where the term of the underlying exclusive right is itself renewed. According
to her analysis, the continuation of the pledge may therefore be achieved either by

concluding a separate agreement extending the security interest or by amending the
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existing pledge agreement to reflect the renewed duration of the exclusive right®.

The pledge of absolute rights possesses distinctive legal characteristics that
differentiate it from conventional pledges over tangible property. In particular, a pledge
of exclusive rights to a trademark is governed by a number of specific contractual
features. First, the subject matter of the pledge is not the trademark itself, but the
exclusive (absolute) right associated with it. Once a trademark has been registered, its
commercial exploitation is carried out on the basis of the exclusive right vested in its
holder. This right enables the proprietor to authorize third parties to use the trademark,
dispose of the right, or relinquish it in accordance with the applicable legislation.

The pledgee's security interest arises depending upon the legal nature of the
transaction and may be established on one of three legal grounds: (i) from the moment
the pledge agreement is concluded; (ii) where notarization is mandatory, from the
moment the agreement is notarized; or (iii) where state registration is required, from the
date on which the agreement is duly registered (Article 9 of the Law of the Republic of
Uzbekistan "On Pledge™).

Pursuant to Article 20 of the Law of the Republic of Uzbekistan “"On Trademarks,
Service Marks and Appellations of Origin”, exclusive rights to a trademark arise upon
registration with the Intellectual Property Agency, which issues a trademark certificate
confirming the ownership of the registered mark. The certificate constitutes official
evidence of the registration of the trademark, establishes its priority, and confirms the
proprietor's exclusive rights in respect of the goods and services specified therein.
Accordingly, where exclusive rights to a trademark are pledged, both the conclusion of
the pledge agreement and the legal rights and obligations arising therefrom should
become effective only after the relevant transaction has been registered with the
Intellectual Property Agency of the Republic of Uzbekistan. However, the current

legislation of Uzbekistan does not contain specific provisions governing the pledge of

15 %Kapopa E.B. 3aj10r UCK/IIOUMTENLHOTO IIPaBa Ha PE3YILTAT HHTEIUIEKTYAIbHOM IeATENLHOCTH MM CPEACTBO
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trademarks or other intellectual property rights, resulting in a significant regulatory gap
in this area.

Comparative legal analysis demonstrates that many foreign jurisdictions have
established detailed statutory rules governing the registration of security interests in
trademarks and other intellectual property rights. For example, Article 46, together with
Avrticles 74 and 79 of the Spanish Trademark Act (Law No. 17/2001), provides that
pledges over trademarks and patent rights become effective against third parties only
after registration in the Spanish Patent and Trademark Register. Likewise, Articles 138
and 140 of the Italian Intellectual Property Code require the registration of security
interests in the Italian Trademark and Patent Register. Under Articles L.142-1 and
L.143-17 of the French Intellectual Property Code, such security interests become
effective following registration with the French National Institute of Industrial Property
(INPI). Similarly, Section 33 of the United Kingdom Patents Act 1977 recognizes the
legal effectiveness of security interests over patent rights upon registration with the UK
Intellectual Property Office.

Dutch law adopts an even more comprehensive approach. Pursuant to Articles
3:231(1), 3:234, 3:246(4), 3:248, 3:249, 3:250, 3:252, 3:255, and 3:268 of Book 3 of the
Dutch Civil Code, a pledge over intellectual property rights must not only be registered
in the relevant intellectual property register but, where required by law, must also satisfy
additional registration or perfection requirements under the applicable legal framework.
This multi-layered registration system strengthens legal certainty, enhances the
transparency of secured transactions, and provides greater protection for both creditors
and third parties dealing with pledged intellectual property rights®®.

16 Code de la propriété intellectuelle (version consolidée au 23 février 2015). Available at:
http://www.wipo.int/wipolex/ru/ text.jsp?file_id=363403 (accessed: 29.01.2017). Dutch Civil Code, Book 3.
Available at: http://www. dutchcivillaw.com (accessed: 08.02.2017). Livio Esposizione. IP rights and loan
financing: EuroLivio Esposizione. IP rights and loan financing: European perspective. Available at:
http://techlaw.org/wp-content/uploads/2011/05/110426_IP-rights-and-loan-financing_1. pdf?x13654 (accessed:
29.01.2017). Loans & Secured Financing 2016 / Contributing editor George E Zobitz Cravath, Swaine & Vloore
LLP. London: Law Business Research Ltd, 2016. 120 p. Marshall J., Caldwell R., Cain B. Taking security over

24

s
@ INNOPUBLICATION.COM

patents. Available at: https://united-kingdom.taylorwessing.com/ synapse/march14.html (accessed: 29.01.20@--;, E


http://www.wipo.int/wipolex/ru/
https://united-kingdom.taylorwessing.com/

SCIENCE AND INNOVATIVE RESEARCH STUDIES

An essential element of a pledge agreement involving exclusive rights to a
trademark is the ability of the pledged asset to be valued. At present, the legislation of
the Republic of Uzbekistan does not establish a specialized methodology for valuing
trademark rights. Nevertheless, the absence of statutory valuation criteria does not
preclude the creation of a security interest over such rights. The parties to the pledge
agreement—the pledgor and the pledgee may determine the value of the trademark by
mutual agreement, subject to the general principles governing contractual freedom and
asset valuation.t’

The valuation of trademark rights offered as collateral should primarily reflect the
commercial reputation and goodwill associated with the trademark. Unlike tangible
property, however, the economic value of intellectual property is inherently dynamic
and may fluctuate considerably over time. The value of tangible assets can ordinarily be
determined by reference to comparable property and relatively objective market
indicators. By contrast, trademarks rarely possess truly comparable counterparts because
their commercial reputation, consumer recognition, market position, and income-
generating capacity differ substantially from one mark to another. Consequently, the
valuation of trademark rights necessarily involves a greater degree of professional
judgment and commercial forecasting.

Many developed jurisdictions have established specialized systems for the
valuation of intellectual property rights that facilitate the use of trademarks and other
intangible assets as collateral in secured financing transactions. Uzbekistan, however,
has not yet developed a comparable institutional framework. As a result, determining
the current market value of trademark rights remains relatively difficult, thereby
increasing the legal and commercial risks faced by secured creditors. In particular,

uncertainty regarding whether the value assigned to a trademark at the time the pledge

17 Cannnkos A.T'. Ouenka GPEH/IOB U TOBAPHBIX 3HAKOB: OT TEOPHH K npaktuke. M., 1997; TpancakuuoHHbIE
M3EPXKKH, CBSI3aHHBIE C CO3JaHMEM M HCIIOJIb30BaHWEM IpaB Ha ToBapHble 3HaKu B Poccum / Ilon pem. A.E.

IacTurko. M., 2000. C. 64-67. E.IH E
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is created will be maintained throughout the duration of the secured obligation may
undermine the effectiveness of the collateral. At the same time, unlike many tangible
assets that typically depreciate over time, successful trademarks may appreciate
significantly as their commercial reputation, market recognition, and consumer loyalty
increase.

The increase in the value of a trademark is closely connected with the market
reputation of its proprietor, the commercial success of the goods or services offered
under the mark, and sustained investment in branding and promotion. Accordingly,
when deciding whether to accept trademark rights as collateral, a creditor should
evaluate not only the legal validity of the exclusive right but also the commercial
strength, competitive position, and long-term market prospects of the trademark.

Whether a trademark should be accepted as collateral should therefore depend
primarily upon its objectively determined market value. Market conditions ultimately
determine whether the economic value of a trademark is likely to increase or decline.
The continual introduction of new products and services may intensify market
competition, reduce the commercial attractiveness of existing brands, and consequently
diminish the value of the associated trademark rights. Conversely, where a trademark
maintains or strengthens its competitive position and consumer recognition, its market
value may increase substantially, thereby enhancing its effectiveness as collateral.

Before accepting trademark rights as security, a creditor should therefore conduct
a comprehensive commercial assessment of the trademark by comparing the goods or
services marketed under the mark with competing products and evaluating consumer
demand, market share, brand recognition, and competitive sustainability. Such an
assessment should encompass the entire commercial life cycle of the trademark from its
initial market introduction through its establishment as a competitive market asset
thereby enabling the creditor to determine the long-term reliability and realizable value

of the pledged intellectual property.

L
26 EI_%&EI

@ INNOPUBLICATION.COM




SCIENCE AND INNOVATIVE RESEARCH STUDIES

References

1. JKaposa E.B. 3anor UCKIIOYMTENBHOTO MpaBa Ha Pe3yibTaT UHTEIUICKTYaIbHON
JESITeIbHOCTH WIJIM CPEJICTBO MHAUBUAYyanu3anuu. Jluc. ... kaua. rop. Hayk. M.: — 2010.
—C.18.

2. llepmeneBuu I'.®. Yuebuuk pycckoro rpaxmaanckoro mpasa. T. 1. —-M.: 2005
Craryrt, — C.408.

3. HepuOypr I'. [langextsl. T. 2. Bennoe npaso. — CI16., 1905. — C.272-274.

4. bparunckuiit M.M., Burtpsuckuii B.B. JloroBopnoe mnpaBo. Ku. 1: OOmiee
moJiokeHue; 2-¢ m3a. — M., 2005. — C.501-504.

5. Bacekorckuii E.B. YueOHuk rpaxaanckoro npasa. — M., 2003. — C.372.

6. I'paxxmanckoe ynoxenuwe ['epmanuu (Deutsches Burgerliches Gesetzbuch) /
HayuHble penaktopsl: A.JI. MakoBckuii u ap. — M.: Boarepe Kitysep, 2004. — LXXXII,
728 [1] c. Schweizerisches Zivilgesetzbuch vom 10. Dezember 1907 [31eKTpOHHBIH
pecypc]. Mode of access: http://www.gesetze.ch/sr/210/210_074.htm. Date of access:
09.12.2010. 3uxyn W.W. [Ipuposa 3a10roBoro npaBa CpaBHUTEIBHO-TIPABOBOM aHAIU3
// Kypnan «3axon». Ne 5. 2014. C. 162.

7. I'paxnanckoe npaso: yueonuk B 3 1. T.1. / E.H.A6pamos, H.H. ABepuenko,
10.B.baiirymesa u ap. nox pex. A.Il.CepreeBa. -Mocksa: PI'-IIpecc, 2011. — C.908.

8. lkeda M. Basic study on the intellectual property security system in Germany —
security systems as distribution and management schemes for intellectual property rights
/I Institute of intellectual property bulletin. — Tokio, 2008. — P. 141-142.

9. Livio Esposizione. IP rights and loan financing: European perspective.
http://techlaw.org/wp-content/uploads/2011/05/110426 _IPrights-and-loan-
financing_1.pdf?x13654.

Kukrus, V. Antonova. Valuation of intellectual property as pledge object:
theoretical aspects//13th Scientific Conference of Economic Policy. Berlin, Tallinn:
BWV*Berliner wissenschaftsverlag GmBH, Mattimar OU, 2005. P. 248-256.

-IH
27 EI_%&EI

[=]
@ INNOPUBLICATION.COM




SCIENCE AND INNOVATIVE RESEARCH STUDIES

10. Jie Chen, Zeming Yuan. Research on the Evaluation Pattern of Intellectual
Property Pledge Financing//2nd International Conference on Industrial Technology and
Management (ICITM 2012) IPCSIT vol. 49 (2012). — IACSIT Press, Singapore, 2012.

11. Benas O.B. 3amor uMynIeCTBEHHBIX IpaB: aBToped. AUC. ... KaHI. I0p. HayK. M.:
Mock. roc. top. akan., — 2007. — C 28.; bopucosa F0.B. JlestenpHOCTh IPOKYpOpa 1O
3aIlUTe MPaB Ha OOBEKTHI HMHTEIIEKTyaIbHOM COOCTBEHHOCTH: TPaXkKIaHCKO-TIPABOBOM
U aJIMUHUCTPATUBHO-TIPABOBOM CIOCOOBI Cy/IeOHOM 3alIUThl: aBTOped. AMC. ... KaH]I.
10p. HayK. — M.: Akaj. reH. nmpokyparypsl Poc. ®eneparuu. — 2014, — C.30.; XKaposa
E.B. 3anor ucKiIrOYUTEIBHOTO MIPaBa Ha PE3YJIbTAT UHTEIUIEKTYAJIbHOU JIEATEIIbHOCTH
WM CPEJCTBO MHIMBUAYyaIM3alluu: aBToped. quc. ...KaHJ. cuxoi. Hayk. — M.: Poc.
roc. rymanmrap. yH-T. — 2010. — C.31.; 3umua B.A. IlpaBoBas mpuponaa
VHTEJUICKTYaJIbHBIX IPaB 10 3aKOHOAaTeNbCTBY Poccuiickon denepanuu: auc. ... KaHmI.
op. Hayk. M.: Poc. roc.akan. wHTemnektyan. cobctBenHoctu. — 2015, — C.172,;
Kacransckuit B.H. 3amor uckimounTeNnbHBIX MpaB: aBToped. aUC. ... KaH]. IOp. HaAyK. —
M.: Poc. roc. un-T unTemnekryai. cooctsennoctu. — 2006. — C.27.; Kammpuna E.W.
Pa3BuTHE METO/I0B OIIEHKH CTOMMOCTH TOBAPHBIX 3HAKOB POCCUNCKHUX MTPOMBIIIIJIEHHBIX
NpeanpusTuid: aBroped. Iuc. ... KaHa. 9koH. HayK. — PoctoB u//l: PocToB. TOC. 3KOH.
yH-T. — 2010. — C.26.; Komonmenko P.O. I'paxkmaHCKO-TIpaBOBBIC CIIOCOOBI
pPactopsKEeHUS MCKITIOYUTEBHBIM MPABOM Ha TOBAPHBIN 3HAK: aBTOped. TUC. ... KaH].
top. HayK. KpacHomap: Ky06an. roc. arpap. yH-T. — 2011. — C.26.; Kpymmna O.I". 3amor
UCKJTIOUMTEIBHBIX MPaB: aBTOped. JUC. ... KaH[. 1op. HayK. M.: Poc. roc. unTemnexkryan.
cooctBenHoctu. — 2005. — C.20.; Jlocera O.C. 3Od(eKTUBHOCTH BKIIOYEHUS
HEMATEPUAIIbBHOM  COCTABIAIONIEM B  CHUCTEMY  OSKOHOMHUYECKMX  OTHOIIEHHUHN
XO3SIUCTBYIOIIMX CYOBEKTOB (Ha MpUMEpE LEJUTI0I03HO-OyMaKHBIX MPEAIPUITHI):
aBTo ped. muc. ... kaua. 5koH. Hayk. CII6.: Cankt-IleTepOypr.roc. JecoTexH. akam., —
2011. — C.20.; MapkoBauk H.P. UMyIiiecTBeHHOE MPaBO KaK MpeaAMET 3aj1ora; aBToped.

TUC. ... KaHA. 1op. HayK. MuHck: benopyc. roc. yu-T. — 2013. — C.25.; MenBenessC.B.
o

28
s
@ INNOPUBLICATION.COM




SCIENCE AND INNOVATIVE RESEARCH STUDIES

[IpaBoBOE peryiupoBaHuE OTHOIICHUH, CBI3aHHBIX C 32JI0FOM UCKJIIOUUTENIbHBIX MPaB:
aBTroped. uc. ... KaHq. 1op. HayK. M.: Poc. roc.akaji. uHTEIIEKTyal. COOCTBEHHOCTH. —
2012. — C.26.; Ponnononsa M1.B. 3amor mpaBs: aBroped. muc. ...kaHa. op. Hayk. M.: Poc.
yH-T Apyx0b1 HaponoB, — 2007. — C.28.; Poxmuctpos A.B. IIpaBoBoe perynupoBaHue
3ajora UMYIIECTBEHHBIX MpaB: aBToped. AuC. ...KaHI. 1op. HayK. M.: Poc. roc. aka.
Nurennexryan cobcrBenHoctu. — 2011. — C.26.; ®ananees A.C. Pacnopsbkenue
UCKITIOUMTEIHHBIM ITPAaBOM aBTOpA Ha MPOU3BEACHUE: aBTOped. JIUC. ... KaH/. IOp. HayK.
M.: Hau. uccnenoBat. yH-T «Bsicir. mk. skoHOMuKH». — 2013. — C.26.

12. IMansia  A.A. AKTyalnpbHOCTh OIIGHKM T[paB Ha TOBapHbIK 3HaK //
NurtennektyaibHasi COOCTBEHHOCTh. AKTyallbHble MPOOJEMBbl TECOPUM U TPAKTUKU:
Coopuuk Hayunbix TpynoB. T. 1 / Ilon. pen. B.H. Jlonatuna. — M.: U3gaTenbcTBO
«fOpuctby», 2008.

13. MacnenkoBa O.®. O pa3paboTKe TEXHOJIOTHH 0AHKOBCKOTO KPEAUTOBAHUS IO
3aJ10T 00BEKTOB MHTEIIEKTYalIbHOM coOCTBEHHOCTH // ABanb. Mapr-amnpensb. 2008. No
2.C. 105.

14. Kaposa E.B. 3anor UCKIIOYMTENBHOTO TIpaBa Ha PE3yIbTAT UHTEIUICKTYIbHON
ACATCIbHOCTH UJIK CPCACTBO MHANBHUAYAJIN3aAlIUN HHCCGpTaHI/IH Ha COMCKAaHUC yquOﬁ
CTEINEeHH KaH[. ropul. Hayk: 12.00.03. — M., 2010.

15. Code de la propriété intellectuelle (version consolidée au 23 février 2015).
Available at: http://www.wipo.int/wipolex/ru/ text.jsp?file_id=363403 (accessed:
29.01.2017). Dutch Civil Code, Book 3. Available at: http://www. dutchcivillaw.com
(accessed: 08.02.2017). Livio Esposizione. IP rights and loan financing: EuroLivio
Esposizione. IP rights and loan financing: European perspective. Available at:
http://techlaw.org/wp-content/uploads/2011/05/110426_IP-rights-and-loan-
financing_1. pdf?x13654 (accessed: 29.01.2017). Loans & Secured Financing 2016 /
Contributing editor George E Zobitz Cravath, Swaine & Moore LLP. London: Law
Business Research Ltd, 2016. 120 p. Marshall J., Caldwell R., Cain B. Taking security
over patents. Available at: https://united-kingdom.taylorwessing.com/
synapse/marchl14.html (accessed: 29.01.2017). CaunmkoB A.I'. Ouenka OpeHIOB U
TOBApPHBIX 3HAKOB: OT TEOpUHU K MpakTuke. M., 1997; TpaHcaKIMOHHBIE W3IECPKKH,
CBA3aHHBIC C CO3JAHNUEM U NCIIOJIb30BAHUEM IIpaB Ha TOBAPHBLIC 3HAKU B Poccun / HO)I
pen. A.E. lllactutko. M., 2000. C. 64-67. .
29 OlbrAC]

s
@ INNOPUBLICATION.COM




